Warum wäre das Opt-out-System zur Organbeschaffung fairer? by Murat Civaner et al.
Preliminary	Communication	UDC	179:616-089.843
Received	June	26th,	2009





Why Would Opt-Out System 
for Organ Procurement be Fairer?*
Abstract
The possibility of organ transplantation has created new problems for medical ethics as 
well as clinical medicine. One of them, organ procurement, is tried to be solved mainly by 
two systems. Many countries have adopted the ‘opt­in system’, which aims to raise aware­
ness and make the individuals donate their organs by their own will. The other system, ‘opt­
out’ or ‘presumed consent’, which considers all members of society as potential donors, was 
adopted by some countries. In this system, individuals should state that they do not wish 
to donate their organs; otherwise they are considered as donors. By trying to ground our 
argument with various justifications, we claim that opt­out system for organ procurement is 
a fairer option regarding the right to access to healthcare needed, and therefore it should 
be implemented instead of opt­in.
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sented	 at	 IX.	 World Congress of Bioethics	






















a	 number	 of	 legislative	 and	 policies,	 which	 have	 had	 varying	 success	 in	









The	 other	 system,	 ‘opt-out’	 or	 ‘presumed	 consent’,	 which	 considers	 all	
members	of	 society	 as	potential	 donors,	was	 adopted	by	 some	countries,	
such	 as	 Spain,	Austria,	 Belgium,	 France,	 and	 Singapore.	 In	 this	 system,	













who	agree	 to	donate,	 setting	a	national	organ	 selling	 system	governed	and	


































What is needed for a healthcare system to be fair?
We	think	that	we	should	define	the	term	fair	in	this	context,	before	comparing	
the	 two	systems	 to	be	discussed.	The	 right	of	access	 to	 the	needed	health-
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Besides	 fair	 allocation	 of	 existing	 resources,	 in	 order	 to	 attain	 the	 highest	








be	most	 effectively	 used.	And	more	 importantly,	 increasing	 the	 healthcare	
resources	will	help	to	improve	and	promote	the	health	level	of	all	the	people	







Opt-out serves the right to healthcare better
Now	we	would	like	to	evaluate	two	systems	by	comparing	their	features,	and	
determine	 their	 fairness	by	 taking	 into	 consideration	 the	degree	of	 serving	
the	right	to	healthcare.	First	of	all,	one	can	easily	claim	that	opt-out	would	







As	Hamm	 compiled,	 a	 growing	 body	 of	 evidence	 supports	 this	 claim.15	A	
study	in	2006	compared	22	countries	over	10	years,	and	it	took	account	of	the	
determinants	that	might	affect	donation	rates,	such	as	gross	domestic	product	






























opt-out	would	be	decreasing the volume of illegal transplantation practices.	It	
has	been	suggested	that,	if	the	demand	for	organs	were	met	legally,	individu-
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periods	 of	 time	 or	 eventually	 receive	 kidney	 transplantation	 themselves.26	




demand	 for	 living	 donors,	 and	 consequently	 the	 illegal	market,	would	 not	
diminish	poverty	itself,	but	it	would	definitely	decrease	this	human	tragedy.
A	 system	 presuming	 that	 people	 have	 consented	 to	 donating	 their	 organs	
would	help the relatives of the deceased by	removing	the	burden	of	making	
donation	 decision,	 and	 would	 prevent	 adding	 unnecessary	 sorrow	 to	 their	
grief.	As	Gavin-Lewellyn	states,	the	first	few	moments	after	a	loved	one	has	
died	is	a	time	of	shock	and	denial:










As	a	 last	 justification,	an	opt-out	system	 lowers costs to	 the	government.29	









Proposal for an opt-out system
We	think	that	in	order	to	set	up	a	proper	opt-out	system,	certain	conditions	
must	 be	met.	First	 of	 all,	 it	 should	be	decided	whether	 the	 system	will	 be	
soft,	which	requires	the	relatives’	consent,	or	hard,	which	considers	only	the	
existence	of	 refusal	by	 the	person.	After	 that,	widespread	public	education	





































Glaser,	 S.	 Formula	 to	 stop	 the	 illegal	 organ	
trade:	presumed	consent	laws	and	mandatory	

















Glaser,	 S.	 Formula	 to	 stop	 the	 illegal	 organ	
trade:	presumed	consent	laws	and	mandatory	








Glaser,	 S.	 Formula	 to	 stop	 the	 illegal	 organ	
trade:	presumed	consent	laws	and	mandatory	







Watson,	 M.B.	 Presumed	 consent	 for	 organ	
transplantation:	 a	 better	 system.	 Curr	 Surg	
2003;	60(2):156–157.
32
Quigley,	 M.,	 Brazier,	 M.,	 Chadwick,	 R.,	
Michel,	 M.N.,	 Paredes,	 D.	 The	 organs	 crisis	

















































organs.	 In	addition,	 some	people	do	not	 regard	brain	death	as	actual	death	













































Glaser,	 S.	 Formula	 to	 stop	 the	 illegal	 organ	
trade:	presumed	consent	laws	and	mandatory	
















Watson,	 M.B.	 Presumed	 consent	 for	 organ	























Murat Civaner, Zümrüt Alpinar, Yaman Örs
Zašto bi opt-out sustav za pribavljanje organa bio pravedniji?
Sažetak
Mogućnost transplantacije organa je otvorila nove probleme kako u medicinskoj etici tako i u kli­
ničkoj medicini. Jedan od njih, pribavljanje organa, pokušava se riješiti uglavnom pomoću dva 
sustava. Mnoge države su prihvatile ‘opt­in’ sustav, koji teži širenju svijesti o problemu i vlastitom 
izboru pojedinca da donira svoje organe. Drugi sustav, ‘opt­out’ ili ‘pretpostavljeni pristanak’, 
u kojem se svi članovi društva smatraju potencijalnim donorima, uveden je u nekolicini zemalja. 
U tom sustavu, pojedinci trebaju izričito navesti da ne žele donirati svoje organe; u suprotnom 
se smatraju donorima. U pokušaju utemeljenja našeg argumenta na različitim opravdanjima, 
tvrdimo da je ‘opt­out’ sustav pribavljanja organa pravednija opcija, uzimajući u obzir pravo na 
pristup potrebnoj zdravstvenoj skrbi, te bi stoga treba biti uveden umjesto ‘opt­in’ sustava.
Ključne riječi
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Warum wäre das Opt-out-System zur Organbeschaffung fairer?
Zusammenfassung
Die Möglichkeit zur Organtransplantation kreierte neue Probleme für die Medizinethik wie 
auch für die klinische Medizin. Eines davon, die Organbeschaffung, versucht man hauptsächlich 
mithilfe zweier Systeme anzugehen. Zahlreiche Staaten haben das ‚Opt­in­System’ angenom­
men, das die Bewusstseinserhöhung sowie Selbstentscheidung der Einzelnen zur Organspende 
anzielt. Das andere System, das ‚Opt­out’ bzw. die ‚angenommene Zustimmung’, das sämtli­
che Gesellschaftsmitglieder als potenzielle Organspender ansieht, wurde von einigen Staaten 
übernommen. In diesem System sollen Einzelne ausdrücklich erklären, sie wollen keine Organe 
spenden, anderenfalls werden sie für Organspender gehalten. Indem wir unser Argument auf 
unterschiedliche Rechtfertigungen zu gründen suchen, behaupten wir, das Opt­out­System zur 
Organbeschaffung sei eine gerechtere Option in puncto Recht auf Zugang zur notwendigen Ge­
sundheitsfürsorge, und demzufolge solle es anstelle des Opt­in implementiert werden.
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Pourquoi le système opt-out pour l’approvisionnement en organes 
serait-il plus juste ?
Résumé
La possibilité de transplantation d’organes a posé de nouveaux problèmes à l’éthique médicale 
aussi bien qu’à la médecine clinique. Deux systèmes tentent de résoudre l’un de ces problèmes, 
celui qui concerne l’approvisionnement en organes. Nombre d’États ont adopté le système 
« opt­in » qui cherche à répandre la conscience du problème et du choix personnel de l’individu 
de faire le don de ses organes. Un autre système, appelé « opt­out » ou « accord tacite », où 
tous les membres de la société sont considérés comme donateurs potentiels, a été introduit dans 
certains pays. Dans ce système, les individus doivent indiquer explicitement qu’ils ne souhaitent 
pas donner leurs organes, faute de quoi ils sont considérés comme donateurs. En essayant de 
baser notre argumentaire sur les diverses justifications, nous soutenons que le système « opt­out 
» est plus juste, compte tenu du droit à l’accès aux soins médicaux nécessaires. Il devrait par 
conséquent être introduit à la place de «opt­in ».
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